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INTRODUCTION

These submissions have been prepared on behalf of the South Waikato

District Council (“Council”).

The Private Plan change request (“PPC”) seeks to rezone 31.68 hectares
of land at 1861 Ongaroto Road (SH 30), Whakamaru (“Site”) from
General rural zone (“GRUZ”) to Rural lifestyle zone (“RLZ”) and to
provide the planning framework to enable a 66 lot subdivision. To that

end, the rezoning is supported by:

(a) Amendments to the Subdivision (SUB) and RLZ chapters of the

Operative South Waikato District Plan (“District Plan”); and

(b) The insertion of a new Structure Plan into the District Plan,
known as the ‘Lake Whakamaru Development Area’, to guide

subdivision and development within the area.

The Site is located on the northeastern shores of Lake Whakamaru and
is physically separated from Lake Whakamaru and the Waikato River by
the existing Whakamaru Reserve which is leased by Council from the

Crown for use as public recreational purpose.

Under the District Plan, the Site is located within an Outstanding Natural
Landscape (ONL5 — Waikato River) and is partially covered by the
Waikato River Significant Natural Area Bounds (SNA- Bounds).! There

are no SNAs present on the Site.?

The section 42A report author, Ms Putt, recommends the PPC be
approved with modifications under clause 29(4) of the Resource
Management Act 1991 (“RMA”). Subject to hearing evidence at the
hearing on cultural effects (given the absence of a cultural values

assessment (“CVA”) and filing of cultural expert evidence), she does not

L EIC Dave Mansergh dated 10 October 2023, paragraph 34.
2 Section 42A Report dated 3 October 2025, paragraph 4.3.
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consider there are any matters that preclude the PPC being approved.

The PPC, if approved, will become Plan Change 5 to the District Plan.

6. These legal submissions will:

(a)

(b)

(c)

(d)

(e)

WITNESSES

Address the averaging lot size standard, being the key

outstanding issue between Council and the Applicant;

Summarise the key refinements made to provisions by Council

after receipt of the Applicants’ evidence;

Identify the statutory framework applicable to the PPC;

Address Te Ture Whaimana o Te Awa Waikato - Vison and
Strategy for the Waikato River (“Te Ture Whaimana”) in

response to submitter concerns; and

Address submitter concerns relating to:

(i) landscape/character/visual effect and amenity values;

and

(ii) Long-tailed bats.

7. Council will be calling the following witnesses at the hearing:

(a)

(b)

(c)

(d)
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Mr Andrew Pascoe, Council’s Development Engineer;

Mr Phil Parker, Council’s Parks and Reserves Manager;

Mr Tim Lander, Landscape Architect from LOAM Lansdcape

Architects;

Ms Karla Putt, Planner from Stratum Consultants Ltd.



AVERAGE LOT SIZE STANDARD

10.

The Applicants’ team has collaborated with the Council team and most
issues are now either fully resolved or where resolved in principle, is
subject only to improved drafting for clarity. The key outstanding issue

is the standard for average lot size.

In the SUB chapter, the standards for the RLZ specifies an averaging

standard as follows:

SUB-R5(4)-RLZ

(a) Minimum and Average Lot Size
(iii) Average lot size — at least 5000m2 net site area.
(iv) For every lot created below the average lot size of 5000m2,

another lot with an equal, or greater, area above the
average lot size of 5000m2 shall be created. Except that if
an odd number is proposed, then one lot may be excluded
from this rule.

If a proposed subdivision at the Site does not meet the averaging
standard it moves from Discretionary® to Non-Complying.* All experts
agree that there should be a variety of lot sizes across the Site. The
difference between them is whether the above standard is required to

achieve that outcome.

The Applicant seeks to amend clauses (iii) and (iv) to exclude the Site
from the averaging standard to enable a higher density 66 lot
subdivision. Mr Quigley’s evidence is that maintaining the averaging
standard does not achieve the intended design diversity, rather it results
in repetitive, uniform patterns of 5000m2 lots that lack open space.’
Further, he states the additional lots will enable the proposed ecological

and landscape enhancements to be achieved.® Mr Mansergh agrees

3 Under SUB-R3 as it adjoins the river.

4 Under SUB-R4(2)(c) and SUB-R5(4)-RLZ(b)(ii).

5 EIC Jonathan Quigley dated 10 October 2025, paragraphs 46 and 47.
6 1bid, paragraph 50.
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that the averaging provisions tend to lead to uniformity in lot sizes and
are not warranted in this case as careful consideration has been given

to the carrying capacity of the Site.”

9. Mr Lander agrees with Mr Mansergh that the Site has capacity to absorb
up to 66 lots but has some reservations about the absence of a
mechanism for lot size variation, as the yield could be much higher.? If
the averaging standard is exempt, he recommends the maximum yield
of 66 is specified and the matters of discretion in SUB-R3(5) refer to a
variety of lot sizes as recommend by Mr Mansergh.® The Applicant has
agreed to a maximum 66 lots. This is specified in standard SUB-R5(4)-
RLZ(k)(e). If this standard is not met, the subdivision is not in accordance
with the Lake Whakamaru Development Area in Chapter 16 and defaults
to Non-Complying under SUB-R4(2)(e).1°

10. Ms Putt does not consider an exemption from the averaging standard is
appropriate, particularly given the Site is within the ONL5 overlay. Her
evidence is that the intended outcome of the standard (provision for on-
site servicing, open space and a variety of lot sizes) can be more easily
achieved with a reduction in lot numbers.!! To demonstrate this, she
points to the current concept subdivision plan (prepared without the
averaging standard) which in her view has resulted in uniform lot sizes

and shapes.!?

11. In the SUB chapter attached to Ms Putt’s evidence, standard SUB-R5(4)-
RLZ(a)(iv) has inadvertently retained the text “Except for the Rural
Lifestyle Zone at Lake Whakamaru Development Area in Chapter 16.”

This text should be struck out to be consistent with clause (iii). In SUB-

7 EIC David Mansergh dated 10 October 2025, paragraph 153.

8 EIC Timothy Lander dated 24 October, paragraphs 19 and 21.

% |bid, paragraphs 21 and 22.

10 The requirement to be in accordance with the Lake Whakamaru Development Area is
currently numbered clause (e) but should be clause (d).

11 Supplementary Evidence of Karla Putt dated 24 October 2025, paragraphs 11 and 12.

12 |bid, paragraph 16.
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R3(5), matter of discretion (b) now references “the relevant standards

in SUB-R5(3) to R5(5)” which includes the averaging standard.

REFINEMENT TO PROVISIONS

12.

13.

14.

15.

16.

391041

Following the receipt of the Applicants’ evidence, Ms Putt has proposed
a range of amendments to the PPC, primarily in response to Mr Lander’s
recommendations to better address landscape effects, to ensure
consistency with the current drafting of the District Plan (for example
matters of discretion) and to ensure the provisions are certain for plan

users at the time of a subsequent subdivision and land use consent.

The proposed changes to the Lake Whakamaru Development Area
(Chapter 16) are summarised in paragraph 31 of Ms Putt’s
supplementary evidence dated 24 October 2025 and are shown in green
text in Appendix A to that evidence. The proposed changes to the SUB
and RLZ chapters are summarised at paragraph 34 and are shown in

green text in Appendixes B and C to her evidence.

Apart from the insertion of two new polices in the SUB chapter, and a
new objective and two new policies in the RLZ chapter, the most
significant refinement is Ms Putt’s proposed changes to the new
standard in each chapter specific to Lake Whakamaru Development

Area, being SUB-R5(4)-RLZ(k) and RLZ-R(6)(7).

Originally, for subdivision within the Site to be a Discretionary Activity,
and dwellings/accessory buildings etc to be a Permitted Activity, the
subdivision and building/development was required to be “in general
accordance” with the Lake Whakamaru Development Area (being the
text and Figure 1 plan in Chapter 16). If subdivision and Development is
not in general accordance with that Development Area, the activity

defaults to a higher activity status.

Given the level of detail in the Lake Whakamaru Development Area

(both text and Figure 1 plan), Council considered it would be difficult for

3464-6121-8880-V2



17.

18.

19.

a consent planner processing a subsequent application to make a
judgment as to whether the activity was “in general accordance.” This
task is made harder because case law has held that, in the context of
consent conditions, “general accordance” allows for a degree of

tolerance in terms of compliance.

Council therefore suggested to the Applicant that they remove this
uncertainty by requiring the activity to be “in accordance with,” and
identify the parameters to clearly indicate what is in accordance with.
The amended standards attached to Ms Feathers’ evidence retained the
“general accordance with” and specified an activity was in “general
accordance with” the Lake Whakamaru Development Area if an onsite
secondary wastewater treatment system was provided, and the
intersection with SH 30 and internal roading layout were as located on

the plan.

Council did not consider this addressed their concerns for certainty. For
example, if the intersection location varied by 10, 15 or 20m, was this
immaterial and therefore “generally in accordance” with or was it a
material change resulting in a more restricted activity status? Further,
Council considered the subdivision standard (SUB-R5(4)-RLZ(k)) needed
to specify additional matters critical to addressing adverse landscape

and character effects if subdivision was to be Discretionary.

Accordingly, the standard in each chapter is now more specific in terms
of the parameters to be met to be “in accordance with” the Lake
Whakamaru Development Area. These amendments are accepted by

the Applicant.

STATUTORY FRAMEWORK

20.

391041

The Council accepted the PPC for processing under clause 25(2)(b) of
Schedule 1 to the Resource Management Act 1991 (“RMA”) and publicly

notified the request under clause 26 on 9 April 2025.
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21. As the PPC was accepted by Council (rather than adopted), this means:

(a)

(b)

22. It follows that the provisions of primary relevance to the Panel’s decision

making on the PPC are sections 72 to 76 in Part 5 RMA. Pursuant to those

The Council officers accepted (whilst acknowledging the

absence of a CVA) that the plan change:

(i) Was not frivolous or vexatious;

(ii) Was in accordance with sound resource management

practice and principles; and

(ii) Would not result in the District Plan being inconsistent

with Part 5 of the RMA.

The PPC now falls to be considered under Part 1 of Schedule 1 to

the RMA as stipulated by clause 29(1) of Schedule 1.

provisions, the Panel must be satisfied that the PPC:

(a)

(b)

(c)

391041
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Is in accordance with:

(i) The Council’s functions as set out in section 31 RMA,;

(ii) The purpose and principles in Part 2 RMA;

(iii) The Council’s duty under section 32 RMA.

Gives effect to:
(i) Any relevant national policy statement;
(ii) Any relevant national environmental standard;

(iii) The National Planning Standards;

(iv) The Waikato Regional Policy Statement (“RPS”).

Has regard to:



23.

24.

(i) Any management plans and strategies prepared under

other Acts;

(ii) The actual and potential effects of on the environment of

activities; and

(d) Takes into account any relevant planning documents recognised

by an iwi authority.

The section 42A report sets out a comprehensive assessment of the PPC
against the above statutory provisions and the relevant planning
documents, including the District Plan.?® That assessment concludes the
PPC is generally consistent with the provisions and planning
documents.’* The exception is the Raukawa Environmental
Management Plan, the Council Growth Plan and the Waikato Regional
Land Transport Plan where it is only partially consistent.'> However, the
plan change is not required to implement (give effect to) those planning
documents. This planning assessment is supported by Ms Feathers. As
such, it is not necessary to comment further except for Te Ture

Whaimana which is addressed below.

Whilst the section 42A report assessed the PPC against Part 2 RMA for
completeness, arguably such an assessment is not required because
there is no ambiguity, lack of coverage or invalidity in the higher order
planning documents.'® However, if the Panel determine that recourse
to Part 2 is required, then the assessment demonstrates that the

purpose of the RMA is promoted by the PPC.

13 Section 42A Report, sections 6 and 7

% |bid, at paragraph 7.74

15 |bid, at paragraph 7.75

16 Environmental Defence Society Incorporated v The New Zealand King Salmon Company
Limited [2014] 1 NZLR 593 (SC) at [85]

391041
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25.

-10 -

Clause 29(4) of Schedule 1 RMA provides that after considering the PPC
and undertaking a further evaluation of it in accordance with section

32AA RMA, the Panel:

(a) May decline or approve the PPC and may make modifications if

approving it; and

(b) Must give reasons for its decision.

TE TURE WHAIMANA O TE AWA WAIKATO

26.

27.

28.

391041

Te Ture Whaimana is relevant to the PPC because of the Site’s location
adjacent to the Waikato River. This section of the river is known as Lake

Whakamaru.

Te Ture Whaimana is derived from the Ngati Tuwharetoa, Raukawa and
Te Arawa River Iwi Waikato River Act 2010 (“Settlement Act”) which
gives effect to the Deed of Settlement reached in respect of those iwis’
claim to the Waikato River. The overarching purpose of the settlement,
as set out in section 3 of the Settlement Act, is to restore and protect

the health and wellbeing of the Waikato River for future generations.

Of relevance to the PPC, the Settlement Act provides:

(a) Te Ture Whaimana is intended by Parliament to be the primary
direction-setting document for the Waikato River and applies to
the Waikato River and activities within its catchment affecting

the Waikato River (sections 5(1) and 10(2));

(b) Te Ture Whaimana is deemed to be part of the RPS and therefore

must also be given effect to by PPC (section 12(1));

(c) The RPS must remain consistent with it, and in the event of any
inconsistency, Te Ture Whaimana will prevail (sections 12(3) and

12(4));

3464-6121-8880-V2



29.

30.

-11-

(d) Te Ture Whaimana prevails over any inconsistent provisions in a
national policy statement, NZ coastal policy statement or

national planning standard (section 13(1)(a)-(c));

(e) Every person carrying out functions or exercising powers under
the RMA must have particular regard to Te Ture Whaimana

(section 18); and

(f) Any person that changes a planning document to which sections
10 to 15 of the Settlement Act apply (which includes the District
Plan), must make an explicit statement in the document as to
how Te Ture Whaimana has been given effect to. This statement

is set out in paragraph 10.4.2 of the AEE.

The Watercare Board of Inquiry!’ reinforced the wide definition of River,
which includes the Waikato River and its catchment, tributaries, streams
and watercourses flowing into the River. This includes Lake Whakamaru.
More recently, the Environment Court reinforced the primacy of Te Ture

Whaimana within the RMA hierarchy where it stated:*®

[59] .. The vision and strategy is intended by Parliament to be the
primary direction-setting document for the Waikato River and activities
within its catchment affecting the Waikato River. The provisions of PPC
have been refined in a manner that gives effect to Te Ture Whaimana,
including the requirement for restoration and protection, to ensure any
increase in development adjacent to Lake Whakamaru does not further
degrade the Waikato River. The evidence of Mr Jonthan Quigley for the
Applicant describes the consultation he and his project team have

undertaken with Raukawa Charitable Trust (“Raukawa”), Pouakani Trust

17 EPA Board of Inquiry Decision January 2022. This related to additional water takes from the
Waikato River and was chaired by Chief Environment Judge Kirkpatrick.

18 0JI Fibre Solutions (NZ) Limited v Waikato Regional Council [2025] NZEnvC 170. This decision
concerned appeals on Plan Change 1 to the Waikato Regional Plan. Plan Change 1 is the first
step in a programme to restore and protect the Waikato and Waipa rover catchment by 2096
to give effect to Te Ture Whaimana.

391041
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and Wairarapa Moana Incorporated.'® It also explains how feedback

from iwi has been incorporated into the design guidelines and covenant

recommendations.2°

31. Ms Feathers’ evidence is that PPC achieves the objectives of Te Ture

Whaimana through:?!

(a)

(b)

(c)

Improving ecosystems and biodiversity in the locality through
required eco-sourced endemic planting, maintenance of that
planting and pest controls. In particular, the indigenous planting
will maintain the natural character along the margins of the

Waikato River corridor;

Providing an opportunity for a co-ordinated and integrated

development across land development and infrastructure;

Ongoing liaison with mana whenua through the implementation
of the subdivision, and implementation of specific measures
such as story-boards along the cycleway to raise awareness of

the river’s significance to iwi.

(d) Earthworks and sediment run off will need to comply with the
Waikato Regional Plan and District Plan.
32. Ms Putt in her section 42A report considered the following measures

would maintain the health and wellbeing of the Waikato River:?2

(a)

(b)

Individual onsite secondary wastewater treatment systems with

disposal to land;

Vesting of land as additional recreation reserve and registering a

Vegetation Covenant on the Titles of individual lots to create a

19 EIC Jonathan Quigley dated 10 October 2025, paragraphs 25 to 31.
20 |bid, paragraph 26.

ZLEIC Louise Feathers dated 10 October 2025, paragraph 4.23.

22 Section 42A Report, paragraph 7.23.

391041
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33.

-13 -

buffer between the proposed houses and Whakamara reserve,
resulting in an increased legal and physical setback distance to

the river;

(c) Indigenous species planned for mitigation and betterment

across the Site be sourced locally;

(d) Public access to the land adjacent to the lake will be improved
due to the proposed public road formation and vesting providing
direct, safe and sealed access for the public. Alignment of the
Waikato River Trail cycle path and vesting of some land in Council

to improve public access along the river.

Despite the above, Ms Putt’s support for the PPC was subject to the
further consideration of cultural values, including the impacts on the
Waikato River, as a CVA had not been provided at the time of her report.
Mr Quigley subsequently confirmed in his evidence that at a hui with iwi
in August 2025, Raukawa and Pouakani Trust advised the delivery of a
CVA would not provide any further assistance as all remaining concerns
were addressed in their submissions.?> The most significant issue

appears to be the wastewater discharge.

Wastewater discharge effects

34.

The iwi submissions are concerned about the potential for wastewater
from 66 households (specified in the submissions to be “on-site septic
tanks”) to be discharged into the Waikato River. Whilst the river is of
utmost importance, it takes on further importance in this instance due
to the proximity of a burial ground (wahi tapu) less than 1km from the
Site.?* Any such discharges into this part of the river are considered to

be culturally inappropriate. There is currently no reticulation to the Site.

2 EIC Jonathan Quigley, paragraph 29.
24 Submissions from Raukawa Charitable Trust, Poukani Trust, Te Ngare o Te Kohera Trust and

others.
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35. As a result of engagement with iwi, the Applicants have agreed to:

(a) Specify in the Lake Whakamaru Development Area in chapter 16
of the District Plan a requirement for individual wastewater
treatment systems for each lot that is capable of producing at

least secondary standard treated effluent for land disposal.?®

(b) At the subdivision consent stage, a consent notice is proposed to

be placed on the titles of each new lot requiring:2°

(i) Effluent to be treated and discharged via a secondary

wastewater treatment system;

(ii) The disposal system to be located more than 30 metres
from the lake or any watercourse (the Waikato Regional
Plan specifies a minimum of 20m clearance for a

permitted activity discharge);

(iii) 300mm separation between the highest groundwater

level and the dripper lines;

(iv) Continued monitoring and maintenance of the system;

(v) Each wastewater disposal area to be planted in
appropriate water tolerant vegetation to aid update of

water and nutrients from the discharge.

36. The Applicants’ wastewater expert, Ms Simonson, confirms in her

evidence that:?’

..the proposed wastewater infrastructure designed for the
development only allows discharges of highly treated wastewater to
land, with no direct discharges to the lake from a pipe ever proposed,
or ever likely to occur. [Emphasis added]

5 EIC Jonathan Quigley, paragraph 30 as recommend and EIC Trish Simonson dated 10 October
2025, paragraph 52.

26 EIC Trish Simonson, paragraph 39.

27 EIC Trish Simonson, paragraph 52.

391041
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-15 -

This is supported by Ms Putt who notes in her section 42A report that
the physical separation between the Site and the Waikato River/Lake
Whakamaru by the Whakamaru Reserve further reduces the risk of

discharges to those water bodies.?8

Betterment to the Waikato River

38.

39.

40.

Raukawa’s submission also raised concerns that the proposal does not
demonstrate any betterment to the Waikato River in accordance with
Te Ture Whaimana. The Court, in the context of a resource consent
application, has confirmed that “betterment” is to be in proportionate
to the scale of the activity and its effects.?® Notwithstanding this is a plan
change, Ms Simonson’s evidence is that the change of land use on the
Site from production forestry/farmland to rural lifestyle properties will
represent a betterment as the load of contaminants discharged from
residential use is much lower than rural uses. In terms of the wastewater
discharge effects, she notes such effects are below the permitted level
in the Waikato Regional Plan and are further mitigated by extensive
buffer planting and the requirement for each disposal system to be

planted.3°

Ms Putt’'s section 42A report also notes the PCC will result in
improvements to ecological habitats by the provision of additional
planting and the management of wastewater and stormwater to land,

rather than to water. 31

Council is open to considering further recommendations from iwi as to
how the PPC can better address their concerns regarding the Waikato

River and giving effect to Te Ture Whaimana. This is appropriate and

2828 Section 42A Report, paragraph 7.11.

2 pyke Coal Ltd v Waikato Regional Council [2015] NZEnvC 212 at [66].
30 EIC Trish Simonson, paragraphs 42 and 53.

3131 Section 42A Report, paragraph 7.11
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acknowledges, as confirmed by the Court, that the objectives and

policies of Te Ture Whaimana:3?

[61 ]... require the restoration and protection of Waikato River
according to their tikanga and kawa, including their economic, social,
cultural and spiritual relationships with the Waikato River. When
giving effect to Te Ture Whaimana in accordance with the RMA, we
must consider all of the objectives of both Te Ture Whaimana and
PC1 When considering the most appropriate way to meet them.

LANDSCAPE, CHARACTER, VISUAL EFFECTS AND AMENITY

41.

42.

43,

The community on both sides of the Waikato River have lodged
submissions on the PPC. Of the 93 submissions received, 51 are in
opposition. Many raise concerns regarding effects on landscape, natural
character, visual effects (a specific type of landscape effect) and general

amenity.

These effects have been assessed by two independent experts and there
is a high level of agreement between them. Essentially, with the
proposed mitigation recommended by each of them, they conclude the
effects are acceptable and do not preclude approving the PPC. Mr
Lander has proposed some additional recommendations set out in
paragraph 49 of his evidence dated 24 October 2025. It is understood
these recommendations have largely been accepted by the Applicant,
including specifying the maximum number of lots at 66, but this can be
confirmed upon reviewing the Applicant’s updated provisions as

required by Direction # 3.

It is noted no submitter has filed expert evidence challenging the
evidence of Mr Mansergh and Mr Lander on landscape, natural
character and visual effects. However, the evidence of submitters
appearing at the hearing is relevant to the issue of amenity values. This
is because the definition of amenity means the natural and physical

resources and characteristics that contribute to people’s appreciation of

32.0JI Fibre Solutions (NZ) Limited v Waikato Regional Council [2025] NZEnvC 170.

391041
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45,

46.
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its pleasantness, aesthetic coherence, and cultural and recreational

attributes.

Over half of the submissions are in opposition to the PPC. This indicates
the community’s view that the proposal does not align with their
expected levels of amenity in the area. However, the amenity values of
people affected by a proposal should be objectively assessed.3® The

Panel will need to consider if this is the case.
LONG-TAILED BATS

A bat survey undertaken in 2022 indicates that long -tailed bats were
periodically utilising and occasionally feeding at the Site. It is also
possible that long-tailed bats are roosting in close proximity to the
Site.3* Therefore, despite the Site having little ecological value, the
change from rural to rural lifestyle development has the potential to
impact on the bat habitat. As long-tailed bats are registered as

|II

“Threatened-Nationally  Critica under the Department of
Conservation’s Threat Classification Series, this risk is significant. This
is relevant to the PPC because section 6(c) RMA directs the Panel to
recognise and provide for, as a matter of national importance “the
protection of areas of significant indigenous vegetation and significant

habitats of indigenous fauna.”

Mr Kessels’ evidence is that of the 11 criteria used in the RPS (Section
11A Criteria) to determine ecological significance of indigenous
biodiversity, criterion 3 is relevant for the Site as long-tailed bats are
using it as habitat.3® Criteria 11-1.3 provides:

3. It is vegetation or habitat that is currently habitat for indigenous

species or associations of indigenous species that are:

. classified as threatened or at risk, ...

33 Scholfield v Auckland Council [2012] NZEnvC 68

34 EIC Gerry Kessels dated 10 October 2025, paragraph 11.

35 New Zealand threat Classification Series 41. Department of Conservation, Wellington, 18 p
36 EIC Gerry Kessels, paragraph 46.

391041
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Accordingly, the habitat of the long-tailed bat within the Site is
significant under section 6(c) RMA. Further, Mr Kessels states that long-
tiled bats are also listed in the National Policy Statement on Indigenous
Biodiversity (“NPS-IB”) as a “highly mobile species.”®” The NPS-IB
requires adverse effects on significant habitats of long-tailed bats to be

avoided.38 The PPC must give effect to this directive.

Mr Kessels has extensive experience with long-tailed bats. He
recommends the directive in the NPS-IB can be achieved by the

following measures:

(a) Preparation of a Bat Management Plan (“BMP”) with DOC
protocols for pre felling if potential bat roost tress are to be
felled. This is to be included in the Landscape delivery and

Maintenance Plan (LDMP”).3°

(b) Preparation of a detailed ecological restoration planting plan, to
be integrated into the LMPD, to detail planting, eco-sourcing,
control of weeds and ongoing maintenance and obligations
under the wildlife Act. The planting is to be commenced ahead

of development to provide habitat benefits.*°

(c) Establish a buffer zone (6.3 ha in extent) using indigenous
vegetation to separate the public reserve from private lots to
mitigate the effects of vegetation removal of existing linear tree
features which provide commuting and foraging habitat for

bats.*!

37 EIC Gerry Kessels, paragraph 47.

3 |bid.

3 |bid, paragraph 59f.
40 |bid, paragraph 59(h)(ii).
41 EIC Gerry Kessels, paragraph 50a.
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(c) Artificial lighting within the subdivision to be no more than 0.3
lux at the Site boundary, downward facing and shielded to

prevent spill and not exceed a temperature of 300k;*?

(d) A ban on domestic cats within the Site by way of a covenant at

subdivision consent stage;*?

(e) Pest animal control measures to be undertaken in perpetuity

around the Site.%

With these recommendations, Mr Kessels concludes the PPC aligns with
the relevant ecological provisions of the RMA, the NPS-IB, the RPS and
the District Plan. Ms Feathers’ evidence confirms that all of these
recommendations have been adopted in the amended Lake Whakamaru

Development Area or can be adopted at the time of subdivision.*®

CONCLUSION

47.

Subject to hearing the cultural evidence at the hearing, Ms Putt’s view
is that there are no matters that preclude the PPC being approved. With
her proposed amendments, the PPC complies with the requirements of
all relevant statutory provisions and has properly accounted for all
relevant planning instruments. The effects have been assessed to be

acceptable.

P o doun

B A Parham
Counsel for South Waikato District Council

42 |bid, paragraph 59b.

3 |bid, paragraph 59g.

4 Ibid, paragraph 59(h)(i).

4 EIC Louise Feathers, paragraph 6.47.
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	INTRODUCTION
	1. These submissions have been prepared on behalf of the South Waikato District Council (“Council”).
	2. The Private Plan change request (“PPC”) seeks to rezone 31.68 hectares of land at 1861 Ongaroto Road (SH 30), Whakamaru (“Site”) from General rural zone (“GRUZ”) to Rural lifestyle zone (“RLZ”) and to provide the planning framework to enable a 66 l...
	(a) Amendments to the Subdivision (SUB) and RLZ chapters of the Operative South Waikato District Plan (“District Plan”); and
	(b) The insertion of a new Structure Plan into the District Plan, known as the ‘Lake Whakamaru Development Area’, to guide subdivision and development within the area.

	3. The Site is located on the northeastern shores of Lake Whakamaru and is physically separated from Lake Whakamaru and the Waikato River by the existing Whakamaru Reserve which is leased by Council from the Crown for use as public recreational purpose.
	4. Under the District Plan, the Site is located within an Outstanding Natural Landscape (ONL5 – Waikato River) and is partially covered by the Waikato River Significant Natural Area Bounds (SNA- Bounds).0F  There are no SNAs present on the Site.1F
	5. The section 42A report author, Ms Putt, recommends the PPC be approved with modifications under clause 29(4) of the Resource Management Act 1991 (“RMA”). Subject to hearing evidence at the hearing on cultural effects (given the absence of a cultura...
	6. These legal submissions will:
	(a) Address the averaging lot size standard, being the key outstanding issue between Council and the Applicant;
	(b) Summarise the key refinements made to provisions by Council after receipt of the Applicants’ evidence;
	(c) Identify the statutory framework applicable to the PPC;
	(d) Address Te Ture Whaimana o Te Awa Waikato - Vison and Strategy for the Waikato River (“Te Ture Whaimana”) in response to submitter concerns; and
	(e) Address submitter concerns relating to:
	(i) landscape/character/visual effect and amenity values; and
	(ii)  Long-tailed bats.
	WITNESSES


	7. Council will be calling the following witnesses at the hearing:
	(a) Mr Andrew Pascoe, Council’s Development Engineer;
	(b) Mr Phil Parker, Council’s Parks and Reserves Manager;
	(c) Mr Tim Lander, Landscape Architect from LOAM Lansdcape Architects;
	(d) Ms Karla Putt, Planner from Stratum Consultants Ltd.

	AVERAGE LOT SIZE STANDARD
	8. The Applicants’ team has collaborated with the Council team and most issues are now either fully resolved or where resolved in principle, is subject only to improved drafting for clarity.  The key outstanding issue is the standard for average lot s...
	9. In the SUB chapter, the standards for the RLZ specifies an averaging standard as follows:
	10. If a proposed subdivision at the Site does not meet the averaging standard it moves from Discretionary2F  to Non-Complying.3F  All experts  agree that there should be a variety of lot sizes across the Site. The difference between them is whether t...
	8.  The Applicant seeks to amend clauses (iii) and (iv) to exclude the Site   from the averaging standard to enable a higher density 66 lot subdivision. Mr Quigley’s evidence is that maintaining the averaging standard does not achieve the intended des...
	9. Mr Lander agrees with Mr Mansergh that the Site has capacity to absorb up to 66 lots but has some reservations about the absence of a mechanism for lot size variation, as the yield could be much higher.7F  If the averaging standard is exempt, he re...
	10. Ms Putt does not consider an exemption from the averaging standard is appropriate, particularly given the Site is within the ONL5 overlay. Her evidence is that the intended outcome of the standard (provision for on-site servicing, open space and a...
	11. In the SUB chapter attached to Ms Putt’s evidence, standard SUB-R5(4)-RLZ(a)(iv) has inadvertently retained the text “Except for the Rural Lifestyle Zone at Lake Whakamaru Development Area in Chapter 16.” This text should be struck out to be consi...
	REFINEMENT TO PROVISIONS
	12. Following the receipt of the Applicants’ evidence, Ms Putt has proposed a range of amendments to the PPC, primarily in response to Mr Lander’s recommendations to better address landscape effects, to ensure consistency with the current drafting of ...
	13. The proposed changes to the Lake Whakamaru Development Area (Chapter 16) are summarised in paragraph 31 of Ms Putt’s supplementary evidence dated 24 October 2025 and are shown in green text in Appendix A to that evidence. The proposed changes to t...
	14. Apart from the insertion of two new polices in the SUB chapter, and a new objective and two new policies in the RLZ chapter, the most significant refinement is Ms Putt’s proposed changes to the new standard in each chapter specific to Lake Whakama...
	15. Originally, for subdivision within the Site to be a Discretionary Activity, and dwellings/accessory buildings etc to be a Permitted Activity, the subdivision and building/development was required to be “in general accordance” with the Lake Whakama...
	16. Given the level of detail in the Lake Whakamaru Development Area (both text and Figure 1 plan), Council considered it would be difficult for a consent planner processing a subsequent application to make a judgment as to whether the activity was “i...
	17. Council therefore suggested to the Applicant that they remove this uncertainty by requiring the activity to be “in accordance with,” and  identify the parameters to clearly indicate what is in accordance with. The amended standards attached to Ms ...
	18. Council did not consider this addressed their concerns for certainty. For example, if the intersection location varied by 10, 15 or 20m, was this immaterial and therefore “generally in accordance” with or was it a material change resulting in a mo...
	19. Accordingly, the standard in each chapter is now more specific in terms of the parameters to be met to be “in accordance with” the Lake Whakamaru Development Area. These amendments are accepted by the Applicant.
	STATUTORY FRAMEWORK
	20. The Council accepted the PPC for processing under clause 25(2)(b) of Schedule 1 to the Resource Management Act 1991 (“RMA”) and publicly notified the request under clause 26 on 9 April 2025.
	21. As the PPC was accepted by Council (rather than adopted), this means:
	(a)  The Council officers accepted (whilst acknowledging the absence of a CVA) that the plan change:
	(i) Was not frivolous or vexatious;
	(ii) Was in accordance with sound resource management practice and principles; and
	(ii) Would not result in the District Plan being inconsistent with Part 5 of the RMA.

	(b) The PPC now falls to be considered under Part 1 of Schedule 1 to the RMA as stipulated by clause 29(1) of Schedule 1.

	22. It follows that the provisions of primary relevance to the Panel’s decision making on the PPC are sections 72 to 76 in Part 5 RMA. Pursuant to those provisions, the Panel must be satisfied that the PPC:
	(a) Is in accordance with:
	(i) The Council’s functions as set out in section 31 RMA;
	(ii) The purpose and principles in Part 2 RMA;
	(iii) The Council’s duty under section 32 RMA.

	(b) Gives effect to:
	(i) Any relevant national policy statement;
	(ii) Any relevant national environmental standard;
	(iii) The National Planning Standards;
	(iv) The Waikato Regional Policy Statement (“RPS”).

	(c) Has regard to:
	(i)  Any management plans and strategies prepared under other Acts;
	(ii) The actual and potential effects of on the environment of activities; and

	(d) Takes into account any relevant planning documents recognised by an iwi authority.

	23. The section 42A report sets out a comprehensive assessment of the PPC against the above statutory provisions and the relevant planning documents, including the District Plan.12F  That assessment concludes the PPC is generally consistent with the p...
	24. Whilst the section 42A report assessed the PPC against Part 2 RMA for completeness, arguably such an assessment is not required because there is no ambiguity, lack of coverage or invalidity in the higher order planning documents.15F  However, if t...
	25. Clause 29(4) of Schedule 1 RMA provides that after considering the PPC and undertaking a further evaluation of it in accordance with section 32AA RMA, the Panel:
	(a) May decline or approve the PPC and may make modifications if approving it; and
	(b) Must give reasons for its decision.
	TE TURE WHAIMANA O TE AWA WAIKATO

	26. Te Ture Whaimana is relevant to the PPC because of the Site’s location adjacent to the Waikato River. This section of the river is known as Lake Whakamaru.
	27. Te Ture Whaimana is derived from the Ngati Tuwharetoa, Raukawa and Te Arawa River Iwi Waikato River Act 2010 (“Settlement Act”) which gives effect to the Deed of Settlement reached in respect of those iwis’ claim to the Waikato River. The overarch...
	28. Of relevance to the PPC, the Settlement Act provides:
	(a) Te Ture Whaimana is intended by Parliament to be the primary direction-setting document for the Waikato River and applies to the Waikato River and activities within its catchment affecting the Waikato River (sections 5(1) and 10(2));
	(b) Te Ture Whaimana is deemed to be part of the RPS and therefore must also be given effect to by PPC (section 12(1));
	(c) The RPS must remain consistent with it, and in the event of any inconsistency, Te Ture Whaimana will prevail (sections 12(3) and  12(4));
	(d) Te Ture Whaimana prevails over any inconsistent provisions in a national policy statement, NZ coastal policy statement or national planning standard (section 13(1)(a)-(c));
	(e) Every person carrying out functions or exercising powers under the RMA must have particular regard to Te Ture Whaimana (section 18); and
	(f) Any person that changes a planning document to which sections 10 to 15 of the Settlement Act apply (which includes the District Plan), must make an explicit statement in the document as to how Te Ture Whaimana has been given effect to. This statem...

	29. The Watercare Board of Inquiry16F  reinforced the wide definition of River, which includes the Waikato River and its catchment, tributaries, streams and watercourses flowing into the River. This includes Lake Whakamaru. More recently, the Environm...
	30. [59] …The vision and strategy is intended by Parliament to be the primary direction-setting document for the Waikato River and activities within its catchment affecting the Waikato River. The provisions of PPC have been refined in a manner that gi...
	31. Ms Feathers’ evidence is that PPC achieves the objectives of Te Ture Whaimana through:20F
	(a) Improving ecosystems and biodiversity in the locality through required eco-sourced endemic planting, maintenance of that planting and pest controls. In particular, the indigenous planting will maintain the natural character along the margins of th...
	(b) Providing an opportunity for a co-ordinated and integrated development across land development and infrastructure;
	(c) Ongoing liaison with mana whenua through the implementation of the subdivision, and implementation of specific measures such as story-boards along the cycleway to raise awareness of the river’s significance to iwi.
	(d) Earthworks and sediment run off will need to comply with the Waikato Regional Plan and District Plan.

	32. Ms Putt in her section 42A report considered the following measures would maintain the health and wellbeing of the Waikato River:21F
	(a) Individual onsite secondary wastewater treatment systems with disposal to land;
	(b) Vesting of land as additional recreation reserve and registering a Vegetation Covenant on the Titles of individual lots to create a buffer between the proposed houses and Whakamara reserve, resulting in an increased legal and physical setback dist...
	(c) Indigenous species planned for mitigation and betterment across the Site be sourced locally;
	(d) Public access to the land adjacent to the lake will be improved due to the proposed public road formation and vesting providing direct, safe and sealed access for the public. Alignment of the Waikato River Trail cycle path and vesting of some land...

	33. Despite the above, Ms Putt’s support for the PPC was subject to the further consideration of cultural values, including the impacts on the Waikato River, as a CVA had not been provided at the time of her report.  Mr Quigley subsequently confirmed ...
	Wastewater discharge effects
	34. The iwi submissions are concerned about the potential for wastewater from 66 households (specified in the submissions to be “on-site septic tanks”) to be discharged into the Waikato River. Whilst the river is of utmost importance, it takes on furt...
	35. As a result of engagement with iwi, the Applicants have agreed to:
	(a) Specify in the Lake Whakamaru Development Area in chapter 16 of the District Plan a requirement for individual wastewater treatment systems for each lot that is capable of producing at least secondary standard treated effluent for land disposal.24F
	(b) At the subdivision consent stage, a consent notice is proposed to be placed on the titles of each new lot requiring:25F
	(i)  Effluent to be treated and discharged via a secondary wastewater treatment system;
	(ii) The disposal system to be located more than 30 metres from the lake or any watercourse (the Waikato Regional Plan specifies a minimum of 20m clearance for a permitted activity discharge);
	(iii) 300mm separation between the highest groundwater level and the dripper lines;
	(iv) Continued monitoring and maintenance of the system;
	(v) Each wastewater disposal area to be planted in appropriate water tolerant vegetation to aid update of water and nutrients from the discharge.


	36.  The Applicants’ wastewater expert, Ms Simonson, confirms in her evidence that:26F
	37. This is supported by Ms Putt who notes in her section 42A report that the physical separation between the Site and the Waikato River/Lake Whakamaru by the Whakamaru Reserve further reduces the risk of discharges to those water bodies.27F
	Betterment to the Waikato River
	38. Raukawa’s submission also raised concerns that the proposal does not demonstrate any betterment to the Waikato River in accordance with Te Ture Whaimana. The Court, in the context of a resource consent application, has confirmed that “betterment” ...
	39.  Ms Putt’s section 42A report also notes the PCC will result in improvements to ecological habitats by the provision of additional planting and the management of wastewater and stormwater to land, rather than to water. 30F
	40. Council is open to considering further recommendations from iwi as to how the PPC can better address their concerns regarding the Waikato River and giving effect to Te Ture Whaimana. This is appropriate and acknowledges, as confirmed by the Court,...
	LANDSCAPE, CHARACTER, VISUAL EFFECTS AND AMENITY
	41. The community on both sides of the Waikato River have lodged submissions on the PPC. Of the 93 submissions received, 51 are in opposition. Many raise concerns regarding effects on landscape, natural character, visual effects (a specific type of la...
	42. These effects have been assessed by two independent experts and there is a high level of agreement between them. Essentially, with the proposed mitigation recommended by each of them, they conclude the effects are acceptable and do not preclude ap...
	43. It is noted no submitter has filed expert evidence challenging the evidence of Mr Mansergh and Mr Lander on landscape, natural character and visual effects. However, the evidence of submitters appearing at the hearing is relevant to the issue of a...
	44. Over half of the submissions are in opposition to the PPC. This indicates the community’s view that the proposal does not align with their expected levels of amenity in the area. However, the amenity values of people affected by a proposal should ...
	LONG-TAILED BATS
	45. A bat survey undertaken in 2022 indicates that long -tailed bats were periodically utilising and occasionally feeding at the Site. It is also possible that long-tailed bats are roosting in close proximity to the Site.33F  Therefore, despite the Si...
	46. Mr Kessels’ evidence is that of the 11 criteria used in the RPS (Section 11A Criteria) to determine ecological significance of indigenous biodiversity, criterion 3 is relevant for the Site as long-tailed bats are using it as habitat.35F  Criteria ...
	36.  Accordingly, the habitat of the long-tailed bat within the Site is significant under section 6(c) RMA.  Further, Mr Kessels states that long-tiled bats are also listed in the National Policy Statement on Indigenous Biodiversity (“NPS-IB”) as a “h...
	37.  Mr Kessels has extensive experience with long-tailed bats. He recommends the directive in the NPS-IB can be achieved by the following measures:
	(a) Preparation of a Bat Management Plan (“BMP”) with DOC protocols for pre felling if potential bat roost tress are to be felled. This is to be included in the Landscape delivery and Maintenance Plan (LDMP”).38F
	(b) Preparation of a detailed ecological restoration planting plan, to be integrated into the LMPD, to detail planting, eco-sourcing, control of weeds and ongoing maintenance and obligations under the wildlife Act. The planting is to be commenced ahea...
	(c) Establish a buffer zone (6.3 ha in extent) using indigenous vegetation to separate the public reserve from private lots to mitigate the effects of vegetation removal of existing linear tree features which provide commuting and foraging habitat for...
	(c)  Artificial lighting within the subdivision to be no more than 0.3 lux at the Site boundary, downward facing and shielded to prevent spill and not exceed a temperature of 300k;41F
	(d)  A ban on domestic cats within the Site by way of a covenant at subdivision consent stage;42F
	(e) Pest animal control measures to be undertaken in perpetuity around the Site.43F
	38.  With these recommendations, Mr Kessels concludes the PPC aligns with the relevant ecological provisions of the RMA, the NPS-IB, the RPS and the District Plan. Ms Feathers’ evidence confirms that all of these recommendations have been adopted in t...
	47. Subject to hearing the cultural evidence at the hearing, Ms Putt’s view is that there are no matters that preclude the PPC being approved. With her proposed amendments, the PPC complies with the requirements of all relevant statutory provisions an...

